STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS
STEVE LARDAS,
Petitioner,
Case No. 05-0458

VS.

DEPARTMENT OF ENVI RONMENTAL
PROTECTI ON,

Respondent .
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RECOMVENDED ORDER

On May 17-19, 2005, a final adm nistrative hearing was
held in this case in Bradenton, Florida, before J. Law ence
Johnston, Adm nistrative Law Judge (ALJ), Division of
Adm ni strative Hearings (DOAH).

APPEARANCES

For Petitioner: Kevin S. Hennessy, Esquire
Maggi e D. Mooney, Esquire
Lewi s, Longman & Wal ker, P.A.
1001 Third Avenue West, Suite 670
Bradenton, Florida 34205-7863

For Respondent: Nona R Schaffner, Esquire
Department of Environnental Protection
Mail Station 35
3900 Commonweal t h Boul evard
Tal | ahassee, Florida 32399-3000

STATEMENT OF THE | SSUE

The issue in this case is whether Petitioner, Steve

Lardas, is entitled to a nosquito ditch exenption, under



Fl ori da Admi nistrative Code Rul e 40D-4.051(10)*, from the
wet | ands jurisdiction and environnmental resource permtting
requi renents of the Department of Environmental Protection
(DEP) for Lots 4, 5, 6, 14, 15, 18, and a vacated alley of

Bl ock 44, 11| exhurst Subdivision, Holmes Beach, Manatee County.

PRELI M NARY STATEMENT

On Novenber 15, 2004, DEP gave notice of its intent to
deny Petitioner's request for exenption, DEP File No. 41-
0231220-001. Petitioner tinmely requested an adm nistrative
proceedi ng. On February 8, 2005, the matter was referred to
DOAH, where it was given DOAH Case No. 05-0458, assigned to
t he undersigned ALJ, and scheduled for a final hearing in
Br adent on.

At the final hearing, Petitioner testified and called
ei ght wi tnesses: Sophia Lardas; George Mol inaro, an
environmental consultant for Petitioner; Sam Johnston, Jr., an
envi ronnental consultant on another project; Russell Hyatt,
P.S.M, an expert in surveying and mappi ng; Mark Lat ham
Director of the Manatee County Mosquito Control District; Alec
Hof f ner, an expert in soil science; Donald J. Lee, P.G, an
expert in coastal sedimentology; and Brian Ormston, Ph.D. in
Ecol ogy, and an expert in wetlands ecol ogy and interpretation
of surveys and aerial photography. Petitioner also had

Petitioner's Exhibits 2, 4(A-D), 5, 9, 10, 12, 13A, 14A, 15(A-



B), 16, 18, 20, 21, 24, 24A, 29, 30, 31, 33, 34, 34A, 35, 35A
and 39 admtted in evidence. (Objections to Petitioner's

Exhi bits 17 and 19 were sustained.) Ruling was reserved on
objections to Petitioner's Exhibit 38, the deposition of Larry
Rhodes, retired former Director of the Manatee County Mosquito
Control District. Those objections are now overrul ed, and the
exhibit is admtted in evidence.

At the final hearing, DEP called the follow ng enpl oyees
as witnesses: Richard Malloy, as an expert surveying and
mappi ng; Terry Cartwright, who processed and revi ewed
Petitioner's exenption application; WIIliam Kelsey, P.G, as
an expert in geology; Richard Cantrell, Deputy Division
Director, Water Resources Managenent, as an expert in
jurisdictional wetlands delineation, aquatic ecology, and the
interpretation of aerial photography; Eric Hi ckman,

Adm ni strator, Jurisdictional Wetl|lands Delineations, as an
expert on that subject, as well as interpretation of aerial
phot ogr aphy; and Maynard Sweel ey, Soil Scientist, as an expert
on hydric soil identification. DEP had Respondent's Exhibits
6, 6A-6C, 7, 10, 11, 16(A-B), and 22 admtted in evidence.

After presentation of evidence, the parties requested a
Transcript of the final hearing and 30 days fromthe filing of
the Transcript in which to file proposed recommended orders

(PROs). The Transcript (in six volumes) was filed on June 29,



2005, and the parties filed tinely PROs on July 29, 2005.
W t hout objection, DEP filed an amended PRO on August 1, 2005,
whi ch has been considered, along with Petitioner's PRO

In view of this Recommended Order, Petitioner's request
in his PRO for attorney's fees and costs under Sections
120.595(1) and 57.111, Florida Statutes (2004), is denied.

FI NDI NGS OF FACT

1. 1In 1950, Petitioner's great-grandfather acquired
title to Lots 4, 5, 6, 14, 15, 18, and a vacated alley of
Bl ock 44, as well as 38 other lots in the Il exhurst
Subdi vi si on, Hol mes Beach, Manatee County. In 1991, title to
28 of the lots, including Lots 4, 5, 6, 14, 15, 18, and the
vacated alley of Block 44 (the Property at issue), was
transferred to Petitioner and his two brothers fromtheir
gr andnot her .

2. Sonmetinme in the md-1950"s, the Manatee County
Mosquito Control District dug a network of nosquito contro
ditches from Sarasota Bay to the east of Anna Maria Island
t owards the beaches on the west.

3. The purpose of the ditching at that tinme was to
hydrate high marsh areas favored for breeding by the black
salt marsh nosquito (Aedes batis). That species of nosquito,
whi ch bites aggressively and painfully and flies great

di stances, nust lay its eggs on danp ground and cannot | ay



themin standing water; the eggs then hatch when heavy rains
or extraordinarily high tides flood the breeding ground. The
obj ect of the ditching is to hydrate the breedi ng grounds nore
continuously during normal rain and tide conditions so that

t he nosquitoes no | onger can breed there.

4. A finger of the network of ditches dug in the 1950's
bi sected the Property at issue approximately diagonally from
the northeast corner to the southwest corner, term nating at
the right-of-way of Avenue C. (There also were branches off
the finger that term nated in property to the north and
south.) In the early 1960's, the ditches were cleaned and
wi dened to correct the effect of alterations to them during
road construction.

5. Because the ditches were connected to Sarasota Bay,
they not only hydrated previously drier areas with salty
water, they sped the introduction of mangroves (red, bl ack,
and white), whose seedlings float and can be pushed inland by
tide and wind. How far inland seedlings float depends on
their size. As a result, mangroves propagated thensel ves via
the ditches in the ditches and al ong the banks of the ditches.
It is now clear that, except for a narrow strip in the
nort hwestern part of the Property and a small part of the
extreme sout hwestern corner of the Property where fill placed

on the adjacent parcels extended onto Petitioner's Property,



Petitioner's entire parcel consists of jurisdictional wetlands
contai ning red, black, and white mangroves and ot her wetl ands
veget ati on.

6. It is Petitioner's position on the ultimte disputed
i ssues of material fact: that his Property contained no
wet | ands prior to the nosquito control ditches being dug; that
the ditch was dug through uplands on his Property solely to
reach property to the south which contained a pocket of
target ed nosquito-breeding ground; and that his Property still
woul d be uplands were it not for the digging of the nosquito
control ditches.

7. In support of his position, Petitioner presented
extensive and detailed testinony and evidence in an attenpt to
prove his position. But sonme of Petitioner's evidence (e.g.,
the affidavits of Steve G Lacios and Lawence M Rhodes
included in DEP Exhibit 1, the application file) was not
conpetent (i.e., hearsay not adm ssible over objection in a
civil action and therefore insufficient to support a finding
of fact by itself). O her evidence presented by Petitioner
was not persuasive. (E.g., Petitioner's nmother testified to
the condition of "the property" when her grandfather showed it
to her in the 1950's, but at the time her grandfather owned 42
| ots, and the Property in question was situated two vacant

| ot-1engths (200 feet) and a vacant 50-foot road right-of-way



east of the nearest existing road (Gulf Drive), making it
questi onabl e whet her the precise Property in question actually
was viewed by her. In addition, Petitioner's nother also
testified that neither her father nor her grandfather ever
knew t here was a nosquito ditch on the Property in question
even though they supposedly wal ked it at |east once a year.)
Ot her evidence proved sone subordinate facts (e.g., that a
hurricane prior to 1940 may have "over-washed"” the beach dunes
and deposited a "wash-over fan" of beach sand and shells on
Petitioner's property, and that there were few if any
mangroves on Petitioner's Property prior to nosquito control
ditching). But those subordinate facts were not determ native
of the ultimte disputed issues of material fact--i.e., they
did not disprove the existence of any kind of jurisdictional
wet | ands on the Property before and after the wash-over event
and before the nosquito control ditching.

8. Meanwhile, DEP countered with its own extensive and
detail ed testinony and evi dence, which was persuasive. It is
found that the evidence, taken as a whole, did not prove
Petitioner's position. To the contrary, taken as a whole, the
evi dence proved DEP' s position--nanely, that Petitioner's
Property did not consist entirely of uplands prior to the
nosquito control ditching; that Petitioner's Property

consisted of wetlands prior to the nosquito control ditching;



and that the nosquito control ditches were dug to reach
nmosqui t o- breedi ng wetl ands on the Property as well as on
property to the south.

9. Proposed findings of fact 18-20 and 22-51 in DEP' s
PRO i nclude a clear and conprehensive expl anati on why DEP' s
evi dence was nore persuasive on the ultimte disputed issues
of material fact. These proposed findings of fact are
approved and adopted except for a few scrivener's errors.?

CONCLUSI ONS OF LAW

10. This is a de novo proceeding. See § 120.57(k), Fla.
Stat. (2004). This nmeans that perceived shortcom ngs in DEP' s
review and eval uation of Petitioner's nosquito control ditch
exenption application are not relevant on the issue of whether
the application should be granted, which nust be determ ned on

t he evidence presented during the final hearing. See MDonal d

v. Departnent of Banking and Fi nance, 346 So. 2d 569, 584

(Fla. I'st DCA 1977); Calvin C. Mles v. Florida A and M

Uni versity, 813 So. 2d 242, 247 (Fla. |Ist DCA 2002).

11. Section 373.4211(25), Florida Statutes (2004),
provi des:

The first sentence of rule 17-340. 750,
Fl ori da Adm nistrative Code, is changed to
read:
"17-340. 750 Exenption for Surface
Waters or Wetl ands Created by
Mosquito Control Activities.
"Construction, alteration,
operation, maintenance, renoval



12.

and abandonnment of stornmwater
managenent systens, dans,

i npoundnents, reservoirs,
appurtenant works, or works, in,
on, or over |ands that have
beconme surface waters or wetl ands
sol ely because of nosquito
control activities undertaken as
part of a governnmental nosquito
control program and which | ands
were neither surface waters nor
wet | ands before such activities,
shal | be exenpt fromthe rules
adopted by the departnent and
wat er managenment districts to

i npl ement subsections 373.414(1)
t hrough 373.414(6), 373.414(8),
and 373.414(10), F.S.; and
subsection 373.414(7), F.S.,
regardi ng any authority granted
pursuant to section 373.414, F.S.
(1991):"

Fl ori da Admi nistrati ve Code Rule 17-340. 750 was

transferred to Rule 62-340. 750, which reads:

13.

Construction, alteration, operation,

mai nt enance, renoval, and abandonnent of

st or mwat er managenent systens, dans,

i npoundnents, reservoirs, appurtenant

wor ks, or works, in, on, or over |ands that
have beconme surface waters or wetl ands

sol ely because of nobsquito contro
activities undertaken as a part of a
governnmental nosquito control program and
whi ch | ands were neither wetlands nor other
surface water before such activities, shal
be exenpt fromthe provisions in this
chapter adopted by the District to

i npl ement subsections 373.414(1) through
(6); 373.414(7), F.S., regarding any
authority granted pursuant to Section
373.414, F.S. (1991); 373.414(8) and
373.414(10), F.S.

Fl ori da Adm nistrative Code Rule 40D 4.051(10)

al so



provi des for the follow ng exenption from environnent al
resource permtting for surface waters or wetlands created by
nosquito control activities:

Construction, alteration, operation,

mai nt enance, renoval, and abandonnent of

st or mwvat er managenent systens, dans,

i npoundnents, reservoirs, appurtenant

wor ks, or works, in, on, or over |ands that
have becone surface waters or wetl ands

sol ely because of nosquito contro
activities undertaken as a part of a
governmental mosquito control program and
whi ch | ands were neither wetlands nor other
surface water before such activities, shal
be exenpt fromthe provisions in this
chapter adopted by the District to

i npl ement subsections 373.414(1) through
(6); 373.414(7), F.S., regarding any
authority granted pursuant to Section
373.414, F.S. (1991); 373.414(8) and
373.414(10), F.S.

14. Rule 62-330.100(1) provides in pertinent part:

The Departnment hereby adopts by reference
certain Environnmental Resource Permt rules
of the water managenent districts to be
used by the Departnent in conjunction with
Rul e Sections 62-312.020 and 62-312. 400- -

. 470, and Rul e Chapters 62-4, 62-40, 62-45,
62- 101, 62-103, 62-113, 62-160, 62-300, 62-
302, 62-340, 62-341, 62-342, 62-343, 62-
520, 62-522, 62-550, F.A.C., whenever,
pursuant to the operating agreenents

aut hori zed under Section 373.046(4), F.S.,
it exercises its independent authority
under Part 1V, Chapter 373, F.S., to

regul ate surface water nmanagenent systens,
including activities in, on or over
wet | ands or other surface waters.

15. In Rule 62-330.200(3)(b), DEP specifically adopts by

reference various rules of the Southwest Florida Water

10



Managenent District (SWWWD), including Rule 40D-4.051, in
conjunction with the general adoption by reference in Rule 62-
330. 100(1).

16. Florida case |aw holds that exenptions nust be
strictly construed against the party claimng the exenption

and in favor of the public. See Robinson v. Fix, 113 Fla.

151, 151 So. 512 (Fla. 1933); Pal-NMar Water Managenent

District v. Martin County, 384 So. 2d 232 (Fla. 4th DCA 1980).

For that reason, the burden was on Petitioner to prove
entitlenment to the nosquito control ditch exenption. See

Green v. Pederson, 99 So. 2d 292, 296 (Fla. 1957) ("It is well

settled that he who would shelter hinself under an exenption
clause in a tax statute nust show clearly he is entitled under

the law to [the] exenption."). See also Departnent of Banking

and Fi nance, Division of Securities and |nvestor Protection v.

Osborne Stern and Co., 670 So. 2d 932, 933-34 (Fla. 1996);

Departnent of Transportation v. J.WC. Conpany, Inc., 396

So. 2d 778 (Fla. 1st DCA 1981); Balino v. Department of Health

and Rehabilitative Services, 348 So. 2d 349 (Fla. 1st DCA

1977) .

17. As found, Petitioner did not prove by a
preponderance of the evidence that the surface waters or
wet | ands on his property "have become surface waters or

wet | ands sol ely because of npbsquito control activities

11



undertaken as a part of a governmental nosquito control

program’ and that they "were neither wetlands nor other

surface water before such activities." (Enphasis added.)

RECOMVENDATI ON

Based upon the foregoing Findings of Fact and Concl usi ons

of Law, it is

RECOMVENDED t hat DEP enter a final order denying

Petitioner's request for an exenption.

DONE AND ENTERED t his 24th day of August, 2005, in

Tal | ahassee, Leon County, Florida.

1/

8@%&%@:

LAVRENCE JOHNSTON
Adn1n|strat|ve Law Judge
Di vi sion of Adm nistrative Hearings
The DeSot o Buil di ng
1230 Apal achee Par kway
Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278-9675
Fax Filing (850) 921-6847
ww. doah. state. fl.us

Filed with the Clerk of the
Di vi sion of Adm nistrative Hearings
this 24th day of August, 2005.

ENDNOTES

The application and agency action cited Rule 40D

4.051(14), but the correct current citation is to section (10)
of the Rule.

2/

E.g., "it's" in the first sentence, paragraph 18, should

be changed to "its"; the extra word at the end of paragraph 19
shoul d be del eted; "except those found on el evated spoil
piles)" should be added to the end of |ast sentence, paragraph

12



26(1); "in the Wetlands Delineation Manual" should be added to
the end of the first clause, third sentence, paragraph 38;
"not" before "classified" in fifth sentence, paragraph 41,
shoul d be stricken; "conprom se" in second sentence, paragraph
43, should be changed to "conprise"; change "epic" in fifth
and sixth sentences, paragraph 45, should be changed to
"epoch. "

COPI ES FURNI SHED

Lea Crandall, Agency Clerk

Depart ment of Environnmental Protection
The Dougl as Building, Miil Station 35
3900 Commonweal t h Boul evard

Tal | ahassee, Florida 32399-3000

Greg Munson, General Counse

Departnent of Environmental Protection
The Dougl as Building, Mail Station 35
3900 Commonweal t h Boul evard

Tal | ahassee, Florida 32399-3000

Colleen M Castille, Secretary

Depart nment of Environnmental Protection
The Dougl as Bui |l di ng

3900 Commonweal t h Boul evard

Tal | ahassee, Florida 32399-3000

Kevin S. Hennessy, Esquire

Lewi s, Longman & Wal ker, P.A.
1001 Third Avenue West, Suite 670
Bradenton, Florida 34205

Nona R. Schaffner, Esquire

Departnent of Environnmental Protection
Mail Station 35

3900 Commonweal t h Boul evard

Tal | ahassee, Florida 32399-3000

13



NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

All parties have the right to submt witten exceptions within 15
days fromthe date of this Recomended Order. Any exceptions to
this Reconmended Order should be filed with the agency that will

issue the final order in this case.
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